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ABSTRACT

In Bangladesh we have enormous lands which have been possessedfas vested p ies since long.

The EPA was directed against those perceived
appropriating land belonging to Hindus accused of
Act”without altering the
Property Return Act, in
2001, fixing a 180-day time limit to p i nted as vested property in
order to take steps to restore falsely se
indefinite period'. So, the list was not
he enlisted enemy/vested properties to

nt out the evolution of the law on vested
resent context.

pawn at the hands of colonizers on the eve of independence in

peaceful co-existence in undivided India. Being divided on the

Theory,” Hindus and Muslims of India and Pakistan suffered a lot

on both sides of t rders from 1947 on[']. Under this background, ‘Enemy Property Law’
became a history @f state-mediated deprivation of land rights of Hindus in Bangladesh (then
Pakistan). Vested property in Bangladesh is meant to indicate the designation of the land
owned by the people especially Hindu minority (who fled to India from then Pakistan during
Indo-Pak war) which was known as “Enemy Property” under the provisions of the Enemy
Property Act (EPA) by the Government of Pakistan in 1965[?]. After achieving independence
from Pakistan in 1971, the newly formed Republic of Bangladesh retained the provisions of
the EPA through the Vested Property Act with the new designation of the enemy property as
‘“Vested property’ vesting the property on the government. The "Vested Property Act" was
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considered to be a controversial law in Bangladesh that allowed the Government to confiscate
property from individuals it deemed as an "enemy of the state”. Before the independence of
Bangladesh, the known Enemy Property is still referred to as such in common parlance. The
act is criticized as a tool for appropriating the lands of the minority population. So enactments
were made in the face of the movement of minority people and direction of the Supreme
Court to return the property to its real owners or legal heirs or successors in-interest in 2001,
and amended in 2011. Lastly, by the passing of the release of the vested property
(amendment) act, and rules in 2012 along with further amendment of the same in 2013, legal
process of restoration of the vested property is going on according to th

2. METHODOLOGY

enemy owners during the wartime
world [*]. During the World War-1
to manage the trading activities of

Administration of Immovable Property)Act, 1951, and the
sons Rehabilitation Ordinance, 1964[°]. In this sequence, EPA

passed throug hases - i. Pakistan Period and ii. Bangladesh period.

i. Pakistan Period:

Present Vested Property was known in Pakistan as ‘enemy property’ during 1965-1971. On 6
September 1965, Pakistan proclaimed a state of emergency by the Defence of Pakistan
Ordinance at the outbreak of war with India. Simultaneously, in exercise of the powers
conferred by the ordinance, the central government of Pakistan promulgated on the same day
the Defence of Pakistan Rules. According to the rules, the Governor of East Pakistan passed
the Enemy Property (Custody and Registration) Order 11 on December 3, 1965[°]. The
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Enemy Property Order, commonly known as the Enemy Property Act (EPA), comprised
several key components, including proclaiming India as an enemy state. Specifically, the Act
declared that “all interests of the enemy (i.e., the nationals/citizens of India, those residing in
the territory occupied/captured/controlled by India) in firms and companies, as well as in the
lands and buildings situated in Pakistan, were to be taken over by the custodian of Enemy
Property for control or management,” and “the benefits arising out of trade, business, or lands
and buildings were not to go to the enemy, so as to not affect the security of the state of
Pakistan or impair its defence in any manner”[’]. Although the Indo-Pakistan War lasted only
seventeen days, the Order persisted until 1969 when its inequitable provigions were continued

ii. Bangladesh Period:

following year, the President of the country
(Vesting of Property and Assets) Order, 1972, (
by Pakistanis and Biharis who collabor

any officer appointed by such gove ted In or managed by any Board
constituted by or under a or in the former government of East Pakistan shall be deemed
and from 26 March 19717 [*°]. The

not be subjected to judicial review,
11
].

y in any court of law in Bangladesh [
ament formally repealed the EPO, 1965, and enacted
e Vested and Non-Resident Property (Administration)

> non-residents.” The VPA specifically vested “enemy
t of Bangladesh, and thus became the formal successor to the

of and administe ted properties” in their respective jurisdictions, and empowered them
with “all the powers, rights and liabilities of the Government in respect of such property...”
Under the VPA, a “non-resident” was defined as one “who is not, or has ceased to be, a
permanent resident of the territory now comprising Bangladesh or who has acquired a foreign
nationality...” [**]. The Board of Land administration, constituted by the government as per
the Board of Land Administration Act 1981 started to deal with the management and
supervision of vested properties (Land and Buildings) including appeals, revisions etc in
connection with lease of vested properties and release thereof, disposal of all proposals or
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prayers for release of vested properties and establishment matters relating to vested properties

[13].
4. LEGALITY OF THE VPA /EPA:

The legality of the Vested Property Act (earlier Enemy Property Act) has been questioned for
long on various grounds-

Firstly- It is needless to say that the EPA (later Vested Property Act) is a law against the

dispose of property.” Article 13(c) guarantee
individuals within such limits as may be prescrib

The constitution however has provi

fundamental human rights. It is in ight of equality before law and
nstitution as the right and privilege
citizens who cannot even seek for

s that the EPO and the VPO together affected one-third of the
total Hindu pop n Bangladesh. Hindus were driven to landlessness or marginalization
as land owners by’state-mediated seizure under these two laws. Approximately 1 million
households lost 2.1 million acres of land [*]. Even the officially acknowledged quantity of
vested property under the Ministry of Land is colossal. On July 4, 1991, it was told to
Bangladesh Parliament that 827,705 acres of land were in the official list as vested property
[*"]. The gap between unofficial and official account of vested property indicates that the rest
of the properties are not at government’s custody, and perhaps has already been consolidated
in private hands. At any account, Hindus of Bangladesh suffered grave and manifest
injustices regarding their land rights.
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Thirdly, the judiciary of Bangladesh is faced with the question of declaration of any
property belonging to a Hindu minority as enemy property and to get it vested for long in the
Government. On this backdrop, the pronouncements of court in various judgments are seen as
follows-

(1) Custodian of enemy property treating a property as being a vested property without

lawful basis for treating it as vested property and leasing out the same to another is
18
]

unauthorized and illegal[
(2) It appears from order sheet of vested Property Miscellaneous Case that even before the

property in question was declared as vested property, the third pafty applied for lease

and succeeded in obtaining a favorable report from local ta Thereafter it was

apparent from the records that the Tahsilder and the interested pa ted in collusion

with each other in securing the impugned order and throwing the real out of their

possession. It is our considered opinion; it would

against the Tahsilder and Sona Meah, who ar

widow and her son and depriving them o

property[*].

Here is an another Judgment of the Appella

Hossain Vs Bangladesh’ [*°] - Ene Emefgency Provisions)

Ordinance (10f1969) Section 2 ' rty itself died with the

repeal Ordinance of 1969 on

started thereafter on the basis

produce more evidences, rather

caretaker Governme Dr. Fakhruddin Ahm

enemy can be
continues.

issued Rule on the Government on the Enemy Property ( Continuance of Emergency
Provision) ( Repe ct 1974 and subsequently promulgated Arpita Sampatty Protapyan Ain
2001, circular and/administrative order. The order calls upon the respondent to show cause as
to why instructions issued in the contents of presidential order 29 of 1972, act 45 and 46 of
1974, ordinance No. 92, 93 of 1976, Arpita Sampatty Protapyan Ain 2001 and circulars
issued by government that are in contradiction with the fundamental rights and the charter of
declaration of Independence of Bangladesh, 10 April 1971, should not be declared to be ultra
vires the constitution. The Rule Nisi also stated why the properties so far incorporated in the
list as Enemy (Vested) property should not be returned to the title holder/successor/legal
possession holders.
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Finally, International concern increased especially the law has been highlighted by the
US State Department and Amnesty International as a major human rights concern that has
contributed to internal displacement, emigration and disenfranchisement. And in the face of
international concern and movement of minority group The Vested Properties Return Act
(2001) was enacted in parliament in an effort to repeal the previous laws and to return the
confiscated (vested/ enemy) property to the real owner/ title holder/successor/legal possession
holders.

5. THE RESTORATION OF VESTED PROPERTY ACT ,2001:

The VPA remained operative until 2001, when the then gover clared that land
previously confiscated by the government as “vested” property should rned to their

process of restoration of vested properties was
2011 and framing of rules thereof. So, The
2011 enabled the rightful owners to reclaim thei

owner has been initiated.
The Act was again amended in

. Following the provisions of the
sted properties dividing those into

Schedule ‘A’ and ‘B’.
In compliance wi

ty easy and effective in consultation with the stakeholders.
2d various circulars lastly on 01.01.2014 to effectuate the new
2 real owners of the property from administrative harassment.

The Restora ested property act, 2001 (Orpito Sompotti Prottorpon Ain) exists
now is the culmmation of several successive laws from Pakistan to Bangladesh.
Chronologically, they are:

> The East Bengal (Emergency) Requisition of Property Act (X111 of 1948)

> The East Bengal Evacuees (Administration of Property) Act (V111 of 1949)

> The East Bengal Evacuees (Restoration of Possession) Act (XXII of 1951)

> The East Bengal Evacuees (Administration of Immovable Property) Act (XXIV of

1951)
The East Bengal Prevention of Transfer of Property and Removal of Documents and
Records Act of 1952
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The Pakistan (Administration of Evacuees Property) Act (XII of 1957)

The East Pakistan Disturbed Persons (Rehabilitation) Ordinance (No 1 of 1964)

The Defence of Pakistan Ordinance (No. XXIII of 6th September, 1965)

The Defence of Pakistan Rules of 1965

The Enemy Property (Custody and Registration) Order of 1965

The East Pakistan Enemy Property (Lands and Buildings Administration and Disposal
Order of 1966.

The Enemy Property (Continuance of Emergency Provision) Ordinance No. 1 of 1969
Bangladesh (Vesting of Property and Assets) President's Order .29 of 1972).

The Enemy Property (Continuance of Emergency Provision

1974)

The vested and Non-Resident (Administration
Ordinance, (No. XCII of 1976).

The Ordinance No. XCIII of 1976.

The Restoration of Vested Property Act,

The Restoration of Vested Property rules,

Object:
Obiject of the Restora

akistan Ordinance, 1965
f Pakistan Rules, 1965

Bangladesh Vesting of Property and Assets Order, 1972
Enemy Property (Continuance of Emergency Provisions) (Repeal) Act, 1974
Vested and Non-Resident Property (Administration) Act, 1974
g) ‘Temporary lease’ means any lease for a period not exceeding 12 years in the case of
non-agricultural land and 15 years in the case of agricultural land.
m) ‘Owner’ means original owner or his heirs or successor- in-interest or co-sharer in
possession by lease or in any form and who is a citizen and permanent resident of
Bangladesh.
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q) ‘Schedule’ means list of the properties described in Schedule ‘A’ published by Gazette
notification under this act.
p) Definition of Restorable property[*]:
The Restorable property is defined to mean as described in clause (j) of section 2. This
includes-
i. The properties which are listed as vested properties by the Custodian under vested
property law and which are under the control or possession of the government before the
commencement of this Act.
ii. ‘Returnable charitable properties’ such as math, debot patti, graveyard,
Religious and charitable properties which are enlisted as vested pro s and which are

Return of Restorable properties to their owners
Section 5 provides that subject to the provisio

listed in schedule shall be returned to their r
Tribunal constituted to this end. All the ri
government on the properties so returned

Proviso: If there is any const
government or the possessor permi
away by them. It also enumerates
owner shall be entitled to the compe
this act.

he_gowernment to publish the district-wise list of
cdule ‘A’ within 300 days after the commencement
(Amendment) Act, 2011 through gazette notification®.

pecific ground. And With the publication of the list the
dvertisement in the radio, television, and other media and

It is provided in n 9 (6) that the properties not included in the schedule published shall
not be considered«s vested property and Government shall not have any title, rights, interests
or liabilities on such as vested property.

Prohibition of inclusion of certain properties:

Section 6 prohibits certain properties to be included in the schedule of Restorable
properties, such as-
i. Property finally declared by the competent court as non-vested property before the
commencement of this Act;
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ii. Property released by the custodians from the list before the commencement of this Act,

iii. Property leased permanently or transferred by the government to any statutory authority or
any organization, and

iv. Those which are industrial or commercial establishments and all assets of those
organizations or establishments and those handed over by those organizations or
establishments;

v. Those which are shares or securities of some companies;

vi. Property acquired for public purpose.

Proviso-real owners shall be entitled to compensation money of the Restorable properties if
deposited in public treasury and such owners are citizen an
Bangladesh.

Prohibition of new suits etc.:

After commencement of this Act, as laid down in
court claiming any property not to be enlisted as r,
to the custodian nor can apply for mutation o
rejected by the court or custodian or revenue offi

Section 8 provides that after

completed under section 11 (5), n
sale, mortgagee, gift or in an

ose of the applications filed under this act following the
provisions of t not otherwise. If more than one application is filed for the same
property they maybe disposed of by joint hearing and single judgment (section 17).%’

Who is entitled to apply for release?

According to section 10 read with section 2 (m), the following are entitled to
apply to the Tribunal for the release of restorable properties if he/they is/are citizen
and permanent resident of Bangladesh-

1. Original owner or
2. His heirs or
3. Their/his successor- in-interest or
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4. Co-sharer in possession by lease or in any form or

5. If any property, as mentioned in section 6, is included in the list of returnable
vested property, the concerned stakeholder may apply to the Tribunal for release
of that property from the list within the specified time limit.
According to Section 15 (1) If any returnable public welfare property is a
debottar property or a mauth or a cremation or a graveyard or a charitable
institution or a trust created with the aim of doing public welfare by any private
initiative or a religious institution, the sebayat, mohanta or the managing
committee or, if there has been no such committee, anyglocal citizen of the
concerned community may apply to the Deputy Commissi for return of such
property within prescribed period. And the Deputy Com loner shall take
further steps and dispose of the application accordigQ to sectio
of Vested Properties Act, 2001.

Procedure for Release of Restorable properties:
Section 10 of the Act deals with the proce i ‘A’ Schedule
property to their Rightful owners as follows-
s have to apply to the
h property within 300

-The time limit for the applica
amendment in 2013.
-After application has b

is a citizen and permanent resident of Bangladesh under the Bangladesh
Citizenship (Temporary Provisions) Order, 1972;
iv. Whether the application is made within the prescribed time;
. Whether all the documents have been filed;
i. Summary of evidences;
-The judgment shall be written containing order of release of Restorable property and
compensation applied for.
-The Tribunal shall on such judgment pass a decree within 7 days.
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-Section 11 lays down the procedure for the execution of the decree.
Finally, Section 15 deals with the procedure of the restoration of the charitable properties.
For this purpose the application must be made to Deputy Commissioner within prescribed
time limit. Any person aggrieved by the decision my file an appeal to the government.

Appellate Tribunal:

Section 19 deals with composition of the Appellate Tribunal. It says that the Government,
by gazette notification, will set up one vested property return appellate Tribunal and, if
necessary, one or more than one additional appellate Tribunal in each/district.

Abatement of Suits:

Section 13 says that after the Act has i eeding relating to
the title or relese of Restorable pro , or any Custodian for
release shall be deemed abated a i effect. Thus after the
Commencement of this act, no suit

t of Bangladesh,65 DLR (2013) p
e vested property this court should

says that any
vested property.
if the land is agri

Repeal of ‘B’ Schedule:

Section 28A was inserted by the amendment of the act in 2013. It repealed the Schedule
‘B’ of the vested property. The section further provided that after the commencement of the
amendment of 2013, the property enlisted in schedule ‘B’ shall be deemed to never have been
enlisted as vested property. All the decisions and pending proceedings before any tribunal,
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appellate tribunal, district committee, divisional committee or central committee shall be
deemed abated.

Thereby with the amendment of the act in 2013, the committees formed under the
(amendment) act, 2011 have also been abolished.

7. BRIEF OBSERVATION ON THE ACT:

Although the new legislation has been enacted to restore the confiscated properties in the
name of enemy property to its real owners the act, however, contained much of the same

leased by the government to some indivi
which is currently a part of share or secu

ment for its own purposes or
uld not be eligible for return under

ated a mechanism for special tribunals throughout the country,
to hear claims and adjudicate cases within specified time of being

validated, however, would automatically revert back to the government. Moreover,
there was no provision to compensate those Hindus who lost property, but were
unable to file claims under the Act.

The tribunal’s mandate, therefore, was extremely limited in scope and denied due
process rights to victims that were unable to authenticate ownership in the manner
prescribed, or whose properties were not included in the restorable property list.
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= The deeply flawed Restoration Act was further diluted under rendering the

Restoration Act meaningless and impeding the ability of victimized Hindus to access

to any real form of justice. In addition, the enactment of the Restoration Act has done

little to alleviate the suffering of the Hindu community, which continues to be

subjected to ongoing land encroachments by government officials from across the
political spectrum[*].

The good side of this law is that it includes, within its ambit of “restoration process”, the

property confiscated as vested property. The main merit, of course, is the realization and

virtual acknowledgment that what was done to the Hindu community ghder these two laws

steps to return *

requirements on claimants. Where it is not possible
properties, the Government should provide compensati
And finally, any prejudicial or inequitable provisi

f justice over manifest

pledges to establish a

citizens. But these laudatory

ccasions for example, in the above

s have been persistently deprived of

in their favour. Justice requires actual
promises or guarantees in laws and the

@ benefit of the law is still far cry. Most of the cases
. In the face of continuous objections regarding

31].

ting the land administration to accelerate the benefits thereof [

now is that although the law is made in 2001, a little progress has

been made so far @ accomplish the restoration process. So, despite the shortcomings of the

Act, if the government from now on shows its commitment to the cause of justice and takes

concrete steps without politicization of the issue, we can build more just and equal society

[*?].The near future shall determine how far the restoration of vested property act is
successful to serve its purpose.
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